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Background  

The Planning Officers Society (POS) is the single credible voice for public sector 

planning practitioners, pursuing good quality and effective planning practice. The 

Society's aim is to ensure that planning makes a major contribution to achieving 

sustainable development in ways that are fair and equitable, and achieving the social, 

economic and environmental aspirations of all sectors of the community.  

Introduction  

The history of attempts to capture the increase in land value resulting from central or 

local government actions such as the grant of planning permission, the allocation of land 

for development, or the provision of infrastructure has been somewhat chequered. For 

the record, since World war 2 we have had: 

• The Uthwatt Report into Compensation and Betterment 

• The 1947 Planning Act which introduced a development charge to capture 

planning gain only for it to be abolished by the 1954 Town and Country Planning 

Act. 

• The Compulsory Purchase Act 1965 provided for compulsory acquisition of land 

• The Town and Country Planning Act 1971 introduced the S52 agreement to 

secure ‘planning gain’, later to be replaced by S106 of the 1990 act. 

• The Community Land Act 1975 allowed for development land to be taken into 

public control 

• The Development Land Tax Act 1976 attempted to tax development value. Both 

the 1975 CLA and 1976 DLT were ineffective and little use was made of their 

provisions. 

• The 2008 Planning Act which introduced the Community Infrastructure Levy 

activated by the CIL Regulations 2010. This followed a number of iterations in the 

early 2000s such as the Optional Planning Charge and the Planning Gain 

Supplement. 
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The introduction of CIL was largely in response to Local Planning Authorities’ use of 

S106 agreements to introduce locally set tariffs for the provision of a range of 

infrastructure provision and complaints that S106 agreements were being used as a 

bargaining mechanism in planning negotiations.  The increasing use of S106 

agreements in the 80s and 90s to fund affordable housing and the provision of public 

infrastructure was a response to the pressures on public spending at national and local 

level which severely reduced the funds available for capital projects. The planning 

system was to become the primary mechanism for the provision of public (affordable) 

housing, extracting the cost from land value uplift and development profit. However, the 

administration of S106 agreements is through the individual LPAs and for a variety of 

reasons including differing development values, LPA expertise and practice and local 

political views the success in capturing land value uplift has varied enormously across 

the country. In this respect as a land value capture mechanism S106 has had limited 

success. This not surprising as this was not its intended purpose. 

CIL was introduced specifically to provide funds for infrastructure through a charge on 

development. It broke the S106 link between the specific development and the provision 

of infrastructure. Funds could be used at the LPAs total discretion for infrastructure 

provision wherever they saw fit, irrespective of any demand created by the development 

in hand.  It was made clear from the outset that the imposition of the charge should lead 

to a commensurate reduction in land values – it was intended, to a greater or lesser 

extent, to capture land value uplift resulting from the grant of planning permission.  The 

sole criteria for assessing the appropriateness of the level of charges at examination is 

the impact on viability, in effect whether the charge is set at a point where it reduced the 

land value or developers profit to such a degree that development would not proceed. In 

practice a cautious attitude from LPAs and examiners’ interpretation of Government 

policy and guidance has generally meant charges being set at relatively modest levels.     

Once CIL has been adopted it is non-negotiable and there is a legal liability to pay. This 

has inevitably led to S106 requirements and in particular affordable housing, becoming 

the ‘bargaining chip’ in negotiations on planning applications. Development viability and 

the provision of affordable housing has become the main arena for the success (or 

otherwise) of capturing land value uplift. 
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The effectiveness of CIL has been debated ever since its introduction. POS submitted 

responses to the CIL Review (copies attached) which commented on its effectiveness 

and proposed changes. What is undeniable is that amendments to the regulations have 

resulted in less development being CIL liable and therefore reduced income and the 

funds available for the delivery of infrastructure. The amendments have been introduced 

to further government policy initiatives (eg self-build housing and residential extensions) 

and excluded types of minor development contrary to the original objectives of the Levy 

which was to capture the incremental increases in development which led to greater 

demands on infrastructure.    

As an attempt to capture land value uplift the performance of CIL has been very patchy. 

It has not been universally adopted (about 2/3 of LPAs have CIL in place or are moving 

towards adoption), It has generally been set at modest levels, it has resulted in 

affordable housing being negotiated down in some instances, and the principle that the 

charge would be a cost on land value has not been accepted or realised in practice. It 

has rather been seen as a cost of gaining planning permission and a factor to be taken 

into account when negotiating S106 obligations and in particular affordable housing.  We 

have seen no evidence that it has had an impact on land prices.  

For CIL to be able to play its originally intended role of suppressing land values (or at 

least land value inflation) that purpose needs to be clearly restated. Additionally, 

mechanisms like an automatic increase in CIL rates (above inflation) should be 

considered so that it can perform its original role of bringing about a commensurate 

reduction in land value. 

Viability 

Viability testing has become an integral part of the planning system, both in plan making 

and development management. It is one of the tests of plans to show that they are 

deliverable, which requires high level viability assessments as does the CIL charging 

schedules. In development management it is now the norm for applicants to 
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demonstrate through viability assessments whether they can meet planning policy 

requirements and S106 obligations, and in particular affordable housing. POS 

understands and accepts fully that development will not come forward unless 

landowners and developers make sufficient returns, and for landowners there must be 

an element of ‘hope’ value. However, the assessment of viability is far from being an 

exact science and can be manipulated to portray very different outcomes by varying 

inputs such as build costs threshold land values. The POS position on viability is that  

• Govt advice and policy should reinforce the principle that land value should reflect 

the full cost of complying with planning policy including meeting affordable 

housing threshold requirements. 

• Viability Assessments should be submitted on an ‘open book’ basis unless there 

are compelling public interest reasons not to do so 

• Govt policy and advice should support review clauses for developments which 

have been approved with less than full compliance with planning policy, to ensure 

that any profit over and above that predicted at the application stage makes a 

further contribution towards policy compliance. This should be applicable to all 

such permissions recognising that if a development starts towards the end of its 

permission period and is, in particular, a large single-phase scheme there could 

have been a material change to values since permission was granted. 

Furthermore. We consider paragraph 173 of the NPPF needs to be changed as follows: 

Pursuing sustainable development requires careful attention to viability and costs 

in plan-making and decision-taking. Plans should be deliverable. Therefore, the 

sites and the scale of development identified in the plan should not be subject to 

such a scale of obligations and policy burdens that their ability to be developed 

viably is threatened. To ensure viability, the costs of any requirements likely to be 

applied to development, such as requirements for affordable housing, standards, 

infrastructure contributions or other requirements should, when taking account of 

the normal cost of development and mitigation, provide competitive returns to a 

willing land owner and willing developer, in an arm's-length transaction after 

proper marketing wherein the parties had each acted knowledgeably (including 
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reflecting planning policy requirements), prudently and without compulsion, to 

enable the development to be deliverable.  

Our suggested new text in italics is a direct quote from the definition of Market Value in 

the RICS Red Book (see definition below) and also reflects the Secretary of State’s 

(Greg Clark) statement (in response to a LB Islington JR in Autumn 2015) 

that his "unambiguous policy position" is that land or site value "should reflect 

policy requirements". 

The estimated amount for which a property should exchange on the date of 

valuation between a willing buyer and a willing seller in an arm's-length 

transaction after proper marketing wherein the parties had each acted 

knowledgeably, prudently and without compulsion 

This definition enables the viability gaming as it relies on most people’s assumption that 

Market Value means "what a site HAS sold for in the market" rather than what it actually 

means, which is "what a site SHOULD sell for in the market". 

CPO and compensation including no scheme world 

The POS position on CPO reform is set out in the POS Manifesto Background Paper 7; 

Compulsory Purchase: three essential improvements, a copy of which is attached.  The 

current system, in spite of some changes in the Housing and Planning Act 2016 and 

Neighbourhood planning Bill, is still cumbersome, complex and expensive. The Paper 

explores how it could be improved. The land value capture dimension relates particularly 

to the compensation regime. At present compensation is based on the hypothetical and 

often obscure concept of alternative development value in the ‘No Scheme World’, a 

construct which can have little or no relationship with current planning policy or a 

realistic prospect of planning approval. If a CPO is justified on the basis of a 

development which has a commercial value and is approved as being in the public 

interest, why is there any need to look further than a valuation based on the approved 

scheme?  If a CPO is for development which has no commercial value (eg transport or 

www.planningofficers.org.uk  !6



POS response to consultation on draft regulations March 2018 

other infrastructure improvements) then the alternative value should be based on what 

would have been acceptable according to current planning policy.  

In looking at revising the compensation regime or setting up new models it is important 

to distinguish between what might be called brownfield and the greenfield scenarios. In 

the former the land is already in a use which has a significant value and funding 

supporting infrastructure or public benefits such as affordable housing is essentially a 

development valuation exercise to see if the costs are outweighed by the income level. 

In a greenfield scenario where land is at a low value (such as agricultural land) and it 

comes forward for development, the land value increases considerably. That value can 

be captured as a matter of public policy and used for public purposes. These are two 

very different situations that need a very different public policy approach. 

Large Scale Schemes 

For large schemes, such as Garden Villages, the revised New Town and Development 

Corporation powers are to be welcomed. Ultimately, for schemes of this scale, ensuring 

a form of public sector control of land to then capture value over time to be invested in 

the scheme is critical The enactment of the revised New Town Act could assist with the 

ability to control land. Establishing scheme costs at an early stage is very difficult (as 

suggested above for the CPO process) due to the longevity of the scheme. Therefore, 

basing land owner compensation levels on existing land use value with a level of uplift 

(with a standard formula on how to calculate this) would assist greatly. – and a form of 

retrospective value share could always be an option with original landowners to deal 

with the issue of setting a suitable compensation figure from the outset. This follows the 

essence of european approaches to development, where the state has greater control of 

land and scheme delivery. 

The Town & Country Planning Association has examined the issue of land value capture 

through the use of voluntary Strategic Land and Infrastructure Contracts (SLICs) in 

areas of large scale strategic growth, where there are fragmented land ownerships. The 

SLIC process encourages landowners to form alliances that effectively unify adjacent 

land ownerships, including the use of equalisation arrangements. Unified owners can 
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then talk to local planning authorities about overall infrastructure funding in place of 

S106 and CIL processes. Compulsory Purchase Orders would be available for use if 

minority landowners refuse to participate and try to ransom the whole development. This 

proposed approach is supported.    

Universal charge 

In our Manifesto Background Paper 2: ‘Infrastructure: funding it in a more effective 

way’ (attached) POS put forward the principle of reforming CIL through the introduction 

of a universal charge on all development at a basic level which related to eg a 

percentage of average house prices for the area. This could be set annually for each 

local authority on the basis of readily available public information. The CIL Review panel 

set up by the government included a similar concept in their report. POS supports this 

approach as it meets two basic principles; firstly that all development contributes to a 

greater or lesser extent to increase pressure and demand for infrastructure, and 

secondly the universality of such a charge would be more likely to be reflected in land 

values as it would not be seen as a negotiating factor at planning permission stage. It 

would be reflected in Viability Assessments in the same way as eg stamp duty, rather 

than a cost of planning. If this was to be adopted, on a nationwide basis, it would enable 

all authorities to benefit and contribute to the provision of infrastructure. 

The same principle of certainty in the market is behind our recommendations in our 

Manifesto Background Paper 5: ‘Affordable housing: delivering it in a more effective way’ 

(attached). Here we advocate moving to a fixed rate for affordable housing in order to 

ultimately prevent the viability gaming that’s been a feature of the last decade or so. 
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